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Introduction

The emergence and rapid growth of the well-functioning umbrella market has been a
positive contributor to UK growth, productivity and wealth. Compliant bona fide
umbrellas provide certainty and security to the workers engaged by them, ensuring that
they receive the full protections required by employment law, that their tax affairs are
simplified, and all required taxes are remitted to HMRC

The Freelancer & Contractor Services Association (FCSA) is the UK’s leading
professional membership body dedicated to raising standards and promoting supply
chain compliance for the temporary labour market. Our members provide umbrella
employment, self-employed services, accountancy, and business support solutions to
the contingent workforce.

At time of writing FCSA has more than 70 Accredited Members who collectively
represent c210,000 workers engaged as employees, making them, collectively, one of
the largest employers in the UK. FCSA members alone collect c£6bn in taxes and NICs
which are timeously remitted to HMRC.

FCSA has worked extensively with government and other stakeholders to promote the
highest possible standards in the industry, most recently working with HMRC across a
number of areas including the off-Payroll Working Forum, providing labour market
intelligence and umbrella regulation advice to DBT departments such as Labour Market
Enforcement and Employment Agency Standards.

It has also assisted Parliament, giving evidence to the All-Party Parliamentary Loan
Charge and Taxpayer Fairness Group and the House of Lords Finance Sub-Committee
as well as being an expert advisor to the DBT-supported JobsAware initiative, the Better
Hiring Institute.

FCSA continues to promote compliance within the sector for the benefit of individual
workers, HM Government, and the supply chain. It welcomes the opportunity to support
DBT in this consultation.

Collective Consultation Obligations - Apply where an employer is proposing to
dismiss as redundant 20 or more employees at one establishment within a 90-day
period or less. Employers must inform the government's Redundancy Payments Service
(RPS) about their plans.

Interim Relief Awards - Currently, an employee can only apply for interim relief in
specific situations involving unfair dismissal.



Executive Summary

The Flexibility of Temporary Work

Temporary work provides valuable flexibility for workers who may have varying
personal and professional commitments. According to the consultation document,
around 900,000 agency workers in the UK rely on temporary roles, with 140,000 also
engaged on zero-hours contracts. These workers often prioritize flexibility over
guaranteed hours.

Existing Protections
Temporary workers are already very broadly protected by several legal frameworks:

Agency Workers Regulations (AWR) 2010: Ensures day one rights, equal treatment
after 12 weeks in pay, annual leave, and other conditions.

National Minimum Wage Act: Guarantees minimum hourly pay.

Employment Rights Act 1996: Protects workers from unfair treatment and
deductions.

Conduct of Employment Agencies and Employment Businesses Regulations
2003: Protects agency workers and end clients with provision of information and
targeted rights and benefits.

Employment Agencies Act 1973: Regulates the recruitment industry in conjunction
with the above.

FCSA believes that these protections offer a robust safety net without the need for
additional regulatory burdens. Some of our members were part of the Employment
Lawyers Associated working group on this consultation and have fed-in directly.

We note that the Regulatory Policy Committee (RPC) opinion stating that the Impact
Assessment of the provisions considers that the evidence and analysis supporting
the justification for the preferred way forward is “insufficient” and that the impacts
and alternatives to the provisions need to be more thoroughly assessed and
understood before proceeding.

FCSA is unclear as to why fire and rehire should be treated differently to any other
areas of dismissal law — particularly for the temporary workforce.

We consider the current law to be adequate and that interim relief awards are
unwarranted in circumstances where —when operated properly — employees would
have their job back as opposed to other dismissal cases where there are job losses
and the employees concerned have actually become unemployed.



Recommendation

Agency and temporary workers should be excluded from this policy.

Potential impacts

In addition to our detailed responses to the Consultation questions we provide below, we
would ask that the following potential impacts are also considered.

e There could be an increase in job losses as employers may just dismiss an
employee by reason of redundancy, or for “some other substantial reason”, rather
than seeking dismissal and then re-engagement.

e Certain terms and conditions could be grandfathered, when really it might be in
the interests of the employee for them to change but the employers may be
reluctant to do so. In this instance a new contract would be in the employees best
interests.

e There could be an erosion of an employer’s fundamental right to dismiss an
employee with sound moral grounds. Equally, there could also be a loss of the
employees’ fundamental right to consent to a change in terms.

e These changes could directly result in a significant increase in Employment
Tribunal hearings, preventing of access to justice for employees with other
meritorious claims. This would also likely impose new burdens on ACAS.

Conclusions

Fire and rehire is not common practice and we do not consider that the perceived
problem is one that exists across most of the labour market and we are concerned that
this measure will bring unintended consequences.

The main cited case of P&0O was a redundancy case and so wouldn’t be caught under the
fire and rehire laws, which could force other genuine businesses into financial distress if
interim relief was applied.

We have concerns as to how Interim Relief Payments would work where there is a sliding
scale of non-compliance. For example, it is not clear how this would apply to inadvertent
breaches.

Given that we already have robust laws in place relating to dismissal, we are not clear
what purpose an Interim Relief payment Serves in the instance of fire and re-hire, as the
re-hired employee would be being paid and would still be able to pursue a Tribunal Claim.



Responses to Consultation Questions

16. Do you agree or disagree with adding interim relief awards to fire and rehire unfair
dismissals? Please explain your reasoning behind your agreement or disagreement.

We would broadly Agree with the principle of the addition of interim relief awards to fire
and rehire unfair dismissal claims, with reservations regarding its implementation and
scope. Our reasoning is grounded in balancing worker protections with maintaining
flexibility and commercial viability for businesses — with a particular view on temporary
workers and the process through which they are hired.

We note that interim relief awards can provide financial support to workers while their
dismissal claim is being resolved, particularly in situations where a "fire and rehire"
process was unjust or improperly managed - including for collective dismissals as set
out in the government’s proposals. Supporting workers in such cases aligns with
principles of fairness and encourages responsible employment practices. As an
organisation representing umbrella companies, we also have our own code of conduct
that mandates the highest standard of compliance in order to qualify for membership.
We regularly assess our members against these standards to maintain strong levels of
compliance by both the employers, and the workers.

However, it is crucial that any legislation around interim relief awards, and fire and rehire
does not unduly restrict legitimate business needs, particularly in the temporary working
sector. Employers must retain the flexibility to adapt, provided they follow fair and
transparent processes when dismissing staff.

We are particularly concerned that the proposals do not give suitable consideration to
the temporary workforce and those operating through umbrella companies specifically.
The contract for employment sits with the umbrella company for the administration of
salary and other full time employment benefits like sick pay, but the work placements are
arranged by employment agencies and ultimately as required by the end client.

Should an end client wish to terminate the work placement, this would still leave the
worker employed with the umbrella company until they are placed on another
assignment. But if there is no work for them thereafter, the umbrella company would have
to dismiss them, leaving them exposed to challenges through employment tribunals and
associated costs as a result — particularly as part of a wider collective.

Therefore, clear delineation between the responsibilities of end clients, umbrella
companies, and employment agencies in the chain would be essential to ensure
equitable outcomes across the board.



17. Do you think adding interim relief awards would incentivise employers to comply
with the law on fire and rehire dismissals?

e don’t know
Please explain why

Interimrelief awards could incentivise employers to comply with the law on fire and rehire
dismissals — primarily due to the financial threat that it poses - but further clarifications
are required to set out the responsibilities across the chain in temporary employment.

Umbrella companies are not often in the position of issuing collective dismissals, and
certainly our umbrella members are not in the businesses of fire and rehire practices.
Rather, the umbrella company acts as the overall employer while temporary workers are
on assignments. Many agreements will be written on the basis of the assignment being
terminated - which is easy to not get wrong as long as the notice period is adhered to.

Therefore, the onus should be on the end client to ensure that dismissal processes
happen correctly if it is a case of underperformance etc. rather than simply there not
being the requirement for work. Under performance doesn’t need to be managed in the
case of the assignment being terminated - Just the requisite notice given. Indeed,
underperformance wouldn’t be managed by the end-client in a typical relationship. Itis
important not to merge the role of employer (umbrella) and end-client (assignment) in
this instance.

Given the proposals set out as part of the Make Work Pay package, there is a risk that the
employment agencies and end clients might terminate a worker’s assignment and it
could be deemed as unfair dismissal. The interim award claim could then be passed
downthe chain to the umbrella employer-who were not necessarily involved in the unfair
dismissal - and therefore putting no incentive on the end client to handle the situation
properly. This could in turn put strain on the relationships between different points along
the chain, leading to poorer communication between stakeholders and ultimately poorer
outcomes for workers.

Inthe instance where an umbrella company does need to dismiss someone, due to there
being no work for them, or perhaps for misconduct, then in order for them to comply with
the regulations to ensure that there is no scope for a fire and rehire claim, this will
increase the processes and documents that umbrella companies will have to go through.
Umbrella companies operate on a very fine margin and therefore can putincreased cost
pressures on these businesses, impacting in the long run on the flexibility in the work
force. If interim awards begin to fall on umbrella companies, it might be that costs have
to be saved elsewhere.

If there is an increase in Employment Tribunals as a result of these changes, and indeed
the wider Make Work Pay package as a whole, umbrella companies are likely to settle out
of court rather than go through employment tribunal as it is a very costly legal process for
these smaller businesses in particular for smaller businesses. It is important to note that



any increase in disputes — whether they be settled by Tribunal or otherwise — will have
demand implications for ACAS and these need to be properly considered and resourced.

On the other hand, amongst non-compliant, non-FCSA member umbrella companies,
this will not provide them any incentive to comply with fire and rehire practices, as they
will always continue to operate outside of the regulatory framework. This means that as
compliant umbrellas see their costs go up, non-compliant actors might be able to
undercut and attract more workers to fraudulent umbrella and tax avoidance schemes
that operate in the market.

18. What do you consider the impacts will be on employers of adding interim relief
awards to fire and re-hire unfair dismissals?

Please explain why and note any other benefits

As above, FCSA considers the impact of fire and rehire to have significantimpacts on the
umbrella company and temporary workers sector, particularly when considered as part
of the wider Making Work Pay package of reforms.

Should interim relief be passed on to umbrella employers down the chain, from an unfair
dismissal by an end client, then this will do nothing to disincentivise malpractice by the
end clients and will contribute to increased costs for umbrella companies which could
have negative impacts for workers.

In the same vein, umbrella companies will likely have to invest more internal resources
to ensure that any dismissal process is in line with regulation. Serial complainers could
expose this by claiming unfair dismissal and take it through to employment tribunal.
Because the resources required by a legal battle are very costly for the FCSA and its
members, very often an umbrella employer will look to settle out of court to avoid this.
This could lead to an increase in Employment Tribunals against umbrellas seeking
interim relief and protective award, therefore having a significant financialimpact against
umbrella companies who already operate on such slim margins.

19. What do you consider the impacts will be on employees of adding interim relief
awards to fire and re-hire unfair dismissals?

We are concerned that the changes to fire and rehire will lead to increase in workers on
fixed term contracts, or contracts for service and thereby seeing more people entering
roles that grant them fewer rights.

Should a worker working through an umbrella company be issued a P45 for whatever
reason, they could then be taken on by an employment agency but they would not be fully
employed as they would under an umbrella and therefore reduced rights and pay.
Similarly, an end client would only put them on a fixed term contract due to there not
being requirement for full time member of staff—hence the use of an umbrella. This could



lead to a growth in fragmented contract work, rather than workers enjoying the benefit of
employment status through working through an umbrella.

20. What do you consider to be the risks of adding interim relief awards for fire and
rehire unfair dismissals?

as setoutin Q18 and 19

21. What is your view on whether any adjustments to the current approach to interim
relief would be needed to ensure that interim relief for fire and rehire cases can work
effectively and be determined promptly by the tribunal?

It is evident that clear delineation between the roles and responsibilities along the
employment chain is imperative. Greater consideration needs to be given to the
temporary work force, and how these proposals interact with Employment Rights Bill,
Single Worker Status and plans to ban zero-hour contracts. All of these could lead to
workers feeling that they are being unfairly dismissed and bring forward claims to
Employment Tribunals that could put umbrella companies at risk.



